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A REPORT FROM COMMITTEE A
CommitteeA on AcademicFreedomand Tenurewas
recentlyaskedits opinionof furtivesurveillanceon campus as a meansof detectingviolationsof university
rules. Theoccasionto considerthe generalquestionarose
froma specificincident,the approximate
facts of which
are restatedin the followingreport.Aftera lengthy
discussionwithin CommitteeA, ProfessorWilliamVan
Alstynewas askedto drafta statementreflectingthe
Committee'sviews. Thestatement,approvedat the
November,1982, meetingof CommitteeA, is being
publishedfor the information
of the profession.It is in a
uncharacteristic
A reports,in order
Committee
style
of
that the readermightsharethe processthat the Committeeitselfpursuedin comingto termswith the
generalissue.

The incident describedmay appearto triggera complicated series of questions, the answers to which
would appropriatelyprovide a response to the basic
question as to whether, under the circumstances,the
videotaping was or was not improper. Among those
more particularquestions would be the following:

1. Wheredid the tapingoccur?Consider, for instance,
the apparent distinctions among the following possibilities. Was the concealed camera:(a) secretedwithin
the professor'sown office;(b)behind a grillin a departmental anteroom used more generally; (c) hidden in
a traffic corridor of a building generally devoted to
classrooms and offices; (d) concealed within a classroom? The question seems plainly importantinsofar
as the locationof the device of covertsurveillancemay
General Secretary Jordan E.
determine the degree of "chill" to academic
help
Kurlandadvised the Committeeof the
freedom.
following case, with the request that
2. Whatmoreparticular
circumstances
theplacepreceded
the Committeeconsiderits implications
ment
the
concealed
camera?
it:
Was
to a
of
(a)
pursuant
more generally:
general policy accordingto which such cameraswere
Professor
calledto reportthat the adminpermanently installed as part of a continuing and
istration of his institution has invited him to resign,
ubiquitous surveillancescheme; (b) in response to an
that he has refused, and that it has now instituted forad hocpolicy arising from concerns respecting the fremal proceedings to dismiss him. He said that the case
quency of violent crime at certain locations and parhas been submitted to a preliminarycommittee of the
ticulartimes on the campus; (c) installed afterspecific
which
has
met
with
the
administration
and
now
incidents
faculty
focusing warrantedsuspicion on an identiwishes to meet with him. He said that he has engaged
fied member of the faculty, thus supplying plainly
legal counsel who has requestedthat the meeting with
probable cause to believe that unprofessional and/or
the committeebe deferredto give him and his counsel
criminal misconduct were involved? The question
an opportunity to prepare.
seems plainly importantas one might attempt to balThe administration'scause of action, according to
ance the actualthreatto academicfreedom againstthe
Professor
, relates to an incident which
degree of good faith effort by the institution to asceroccurredsix months earlier. He is supposed to have
tain the truth of matters of obvious and vital concern
given a student the answer sheet to an examination to the college or university as a whole.
late one evening. The next morning the student took
3. Pursuantto whosedetermination
was the concealed
the examination and scored 100 on it. The student
camerainstalled?Was the decision made by: (a) a camsubsequently asserted that he helped himself to the
pus publicsafetyofficeleft to its own discretion;(b) the
answers when no one was looking and did not receive
or universitypresident;(c) an ad hoccommittee
them fromProfessor
, buttheadministration college
of three, includinga memberof the law faculty,a memclaimsit has videotape,madefroma hiddencamera,that
ber of the humanitiesfaculty,and the dean of students,
shows the professorhandingthe answersto the student.
actingpursuantto written, published guidelines?This
question, too, would seem to have its own, self-evident
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importance,as it bears upon the academiccommunity's awareness of the policy and the community's
reason for confidenceor for lackof confidencerespecting the (authorized) uses of these devices.
4. Whatparticipating
role,if any, did thefacultyand/or
the studentbodyhave in the decisionthat establishedthe
Was it:
collegeor universitypolicyonfurtivesurveillance?
(a) none at all; (b) consultativebut not determinative;
(c) a policy that was itself adopted on joint facultystudent initiative?This question, too, would appear
to be important,insofaras it seeks to measurethe perception of those whose own academicfreedomis most
at stake.
5. Whatis the statusof this tapingunderthe law?Is it:
(a) forbiddenby state or federalstatute;(b) in conformity with fourthamendmentrequirements[is the institution private, or is it public?];(c) a common law tort;
(d) prompted by a suspected infractionof a majorfelony statute as distinct from a transactionnot itself a
legal offense but nonetheless involving serious and
highly unprofessionalconduct?This last question, too,
surely must be germane. Congruenceor incompatibility of the practicewith the positive law may obviously
determine certainpracticalmattersthat the college or
university cannot ignore, such as financial liability,
possibly even evidentiary uses of the material.Additionally, it may also tend to inform one's own views
respecting the propriety or improprietyof what was
done, as well as to reflecthow others might regardthe
institution as either caring about or being indifferent
to the criminalor civil misdeeds of its own community.
And, of course, this tentative list of clarifyingquestions need not be regarded as exhaustive. Certainly
additionalsubsidiaryquestions might occur to many
thoughtful persons.
This mode of proceedingon problemsof this general
kind may appearcharacteristicof, and appropriatefor,
the AmericanAssociationof UniversityProfessors.The
Associationis zealously concernedwith the protection
of academic freedom, but it is not an apologist for
rankly unprofessional conduct. Certainly it is not
"neutral" on questions of professional ethics, and it
is not indifferentto the need to protect students from
professorial misconduct, the need to protect people
from serious crimes on campus, or the social interest
in having truthcome out in whatever universityhearings or civil or criminaltrialsare otherwise warranted.
So, it may logically seem, what is needed is a careful
development of policy respecting furtive surveillance
on campus, much along the line implied in the list of
questions just enumerated.
But, in fact, we think not. Rather,we think the appropriatepolicy for the Association to recommend is
that academicinstitutions forswear the advantages of
covert surveillance and not themselves seek to spy
upon anyone within that community. The technology
of furtivesurveillance,fromthe simplicityof binoculars
through the subtleties of parabolic microphones,
remotereceivers,miniaturizedcameras- the whole array of furtive wonders- is to be legislated against
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ratherthan to be legislated. Nice distinctions respecting "expectationsof privacy" (one has it in her office,
but not in the cafeteria?- one has it in his classroom,
but not in the campus garden?) are to be eschewed.
The universityis not exempt fromthe generallaw, and
thus may not be able to claim that a "bug" cannot be
installed on a telephone on campus by a police technician acting under a prosecutor's directionbacked by
a judicial warrant. But a university will not itself install such a device in policing its own rules. And it will
itself take no first step to breakwith a uniformunderstanding that an academiccommunitywill not subjectits
andanxietiesofcovert
inhibitions
to thedebilitating
members
surveillance.
There are, of course, at least two branchesto the issue of surveillance. With respect to one branch, we
think the proper policy is an absolute prohibitionof
furtivesurveillanceon campusby the college or university itself. We cannot now think of a case sufficientto
overcome the wisdom of an assurance that matters
within a university are as they seem, i.e., that there
is nothing concealed, nothing secreted, that the place
where one finds oneself is never other than as it appears to be. Tricks,deceptions, illusions, constituteno
part whatever of an academic community's practice
toward those who find themselves in that community.
A second branch of the issue, the openinstallation
and use of surveillance devices, seems to us to raise
excellent questions themselves very serious, but serious as a separatesubjectand not as a partof this one.
A videotape camera may be conspicuously fixed in a
place beside the sole check-out desk of a university
library,and not of itself raise the same degree of apprehensioin as a similar camera conspicuously fixed
in place in a classroom, an office, or a gateway to the
university itself. A student with an appointmentwho
brings along a tape recorder and advises a faculty
member that he or she wishes to record the ensuing
conversationposes a perplexingissue, even as would
be true were it not a tape recorderbut, rather,a friend
or even an attorney- whom the student discloses to
be an attorney.These problemsareindependentlygenuine, and some of them may be genuinely hard. Their
resolution does not, however, requireany "bending"
or exception of a uniform policy that a university will
not engage in furtiveor surreptitiousmonitoringof the
university, whether by the primitivismof human beings lurkingbeneatheaves or the sophisticationof electronicgenius. Whata universityshould want to teach,
it should be prepared also to teach by example. Respectfully, we do not think that the exampleof Orwellian uncertainty is an example of an academic
community.
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